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Essence Liburd is an Associate Compliance Counsel at DailyPay where
she provides leadership support in building and implementing a top-class, highly
effective compliance program for DailyPay’s fast-growing business. Before joining
DailyPay, Essence was Vice President Compliance - Global Investigations at
Moody's and was responsible for conducting investigations into alleged violations
of policies, procedures, law, and regulations. Essence has also served as an
Assistant Attorney General in the New York State Office of the Attorney General
where she represented the state of New York in federal civil rights cases and
investigated allegations of misconduct and abuse by state employees. Prior to that,
Essence was a litigation associate at BakerHostetler where she represented clients
in the areas of white collar defense, corporate and internal investigations, corporate
policy, and general commercial litigation in federal and state courts.
Essence holds a B.A. degree in government from Cornell University and a J.D.
from New York University School of Law. She was a 2013 CUP Fellow and
previously served as the co-chair of the CUP Fellows Alumni board.
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Kristen Marcelle
Head of Anti-Bribery and Corruption SGUS
Société Générale Corporate and Investment
Banking - SGCIB
Kristen Marcelle is responsible for the ABC compliance program for the Americas
at Société Générale, prior to which she was at Wells Fargo as the Head of ABC for
Wholesale Banking.
Prior to moving into compliance, Kristen served as in-house counsel at BNY
Mellon, focusing on financial crimes (ABC, sanctions, AML, and fraud) and antiboycott advisory.
Kristen spent nearly the first decade of her career as a prosecutor, first in the
Queens County District Attorney’s Office, prosecuting street-level crime, and then
in the New York State Attorney General’s Office between 2004 and 2006, focusing
on white collar crime primarily in the financial services and insurance industries.
Kristen earned her J.D. from The George Washington University Law School, and
her B.A. from Villanova University.
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Today’s Discussion Leaders
Jonathan B. New, Partner
BakerHostetler
A former Assistant U.S. Attorney for the Southern District of New York and
Trial Attorney for the Department of Justice Civil Division, Jonathan New
represents public and private companies, corporate executives, and
individuals in complex civil, regulatory, and criminal law enforcement
investigations and litigation, with a particular focus on cross-border
government investigations. He is a seasoned advocate who advises and
defends clients in connection with complex accounting and securities
issues, market manipulation restrictions, insider trading, anti-money
laundering compliance, FCPA compliance, civil asset forfeiture, healthcare
law issues, government contracting and procurement issues, and on various
issues involving intellectual property and computer crimes. He approaches
matters analytically, developing a strategy that is based on a thorough
understanding of the facts and presents the client's position in a light that
most resonates with regulators, judges, and jurors.
Jon earned a J.D. from Harvard Law School, magna cum laude, and a B.S.
from Yale University, summa cum laude.
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Patrick T. Campbell, Partner
BakerHostetler
Patrick Campbell represents clients in complex civil, regulatory, and criminal law
enforcement investigations and proceedings in a range of industries, before different federal
and state regulators, as well as in parallel investigations and proceedings brought in the U.S.
and abroad. He also has experience representing clients in complex commercial and
bankruptcy litigation, most notably serving as a litigation team leader in the Bernard L.
Madoff Investment Securities LLC liquidation – one of the largest financial frauds in U.S.
history. Patrick approaches matters calmly, analytically, and with a view toward developing
fact-based strategies that most resonate with regulators, judges, and juries.
In addition to his litigation practice, Patrick provides proactive advice to clients. He assesses
corporate client risks in various industries and provides advice on ethics and compliance
policies, procedures, and internal controls tailored to the client’s risk profile. Patrick also
advises on anti-corruption due diligence for complex domestic and cross-border acquisitions.
Patrick is the Chair of the New York City Bar Association’s Compliance Committee and
regularly speaks and writes on “best practices” ethics and compliance matters.
Patrick earned a J.D. from New York Law School, summa cum laude, and a B.B.A. from The
City University of New York, Baruch College, magna cum laude.
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Agenda
• DOJ’s increased emphasis on corporate enforcement
and individual accountability
• New cooperation / voluntary disclosure requirements
• Benefits and risks of voluntary disclosure
• “Selective Waiver” doctrine and application
• Best practices for maintaining privilege when
cooperating with government
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Emphasis on Corporate Enforcement & Individual Accountability
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“[W]e are building up to
surge resources for
corporate enforcement.
That has begun and we
have started to redouble
the department's
commitment to whitecollar enforcement.
[T]he department…[is]
creat[ing] a new squad of
FBI agents to work fulltime and be embedded
with the department’s
criminal fraud section.”

“Although we understand
the costs that enforcement
actions can place on
shareholders and others,
our responsibility is to
incentivize responsible
corporate citizenship, a
culture of compliance and
a sense of accountability.
So, the department will
not hesitate to take action
when necessary to
combat corporate
wrongdoing.”

“Corporate
enforcement is a very
high priority, not just
for me, but for the
overall DOJ
leadership. Individual
accountability is a
very high-profile
priority for me and
for the leadership as
well.”

“Having tried and
supervised corporate
criminal cases, I know full
well that obtaining
individual convictions
rather than accepting bigdollar corporate
dispositions is a difficult
and resource-intensive road
for the Justice Department.
Accordingly, the
Department is marshaling
its resources to enable us to
successfully take that
road.”

Associate DAG
John Carlin
New York, NY
October 5, 2021

Deputy Attorney General
Lisa O. Monaco
Washington, DC
October 28, 2021

Criminal Division Head
Kenneth Polite
Washington, DC
December 10, 2021

Attorney General
Merrick B. Garland
Washington, DC
March 3, 2022

OCTOBER 28, 2021
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“To receive any consideration
for cooperation, the company
must identify all individuals
involved in or responsible for
the misconduct at issue,
regardless of their position,
status, or seniority, and provide
to the Department all
nonprivileged information
relating to that misconduct.
To receive such consideration,
companies cannot limit
disclosure to those individuals
believed to be only
substantially involved in the
criminal conduct. This
requirement includes
individuals inside and outside
of the company.”

OCTOBER 28, 2021

AG GARLAND

“Today I am directing the
department to restore prior
guidance making clear that
to be eligible for any
cooperation credit,
companies must provide the
department with all nonprivileged information
about individuals involved
in or responsible for the
misconduct at issue. To be
clear, a company must
identify all individuals
involved in the misconduct,
regardless of their position,
status or seniority.”

DOJ MEMO

DAG MONACO

New Cooperation Disclosure Requirements
“When the Justice
Department offers a
company the opportunity to
enter into a resolution for
its misconduct, it is in that
company’s best interest to
provide us with a full
picture of what happened
and who was involved.
When we give a company
the opportunity to come
clean, it must come clean
about everyone involved in
the misconduct, at every
level.”
MARCH 3, 2022

•“Primary purpose” of investigation must be
provision of legal advice to client. United
States v. Mount Sinai Hosp., 185 F.Supp.3d
383, 390 (S.D.N.Y. 2016).
•Communications between company counsel
and employees must concern matters within
scope of employees’ corporate duties, and
employees must be aware that they are
being questioned so company could obtain
legal advice. Upjohn, 449 U.S. at 394.

• Commencement of
government
investigation usually
satisfies “in anticipation
of litigation” standard.
See S.E.C. v. Nacchio,
No. 05-cv-00480, 2007
WL 219966, at *6 (D.
Colo. Jan. 25, 2007).

Internal Investigations:

Hiring a Consultant

•Well-established that privilege applies to
communications between corporate counsel
and corporation's employees, made “at the
direction of corporate superiors in order to
secure legal advice from counsel.” Upjohn
Co. v. United States, 449 U.S. 383, 394,
101 (1981).

Work Product Doctrine

Attorney-Client Privilege

Privilege and Internal Investigations
• Kovel Doctrine
• Disclosure of privileged material
to consultant will not result in
waiver if:
oAt the direction and control of
counsel;
oMade in confidence; and
oNecessary for the client to
obtain informed legal advice.
Legends Mgmt. Co. v. Affiliated
Ins. Co., No. 16-cv-01608, 2017
WL 4227930, at *3-4 (D.N.J.
2017).

 Internal investigations must be directed by legal counsel. In re Grand Jury Subpoena, 599 F.2d 504, 510 (2d Cir. 1979) (“To the extent that an internal corporate investigation is made by
management itself, there is no attorney-client privilege”).
 Work performed by employees at direction of counsel, even by non-attorneys, are privileged so long as one of the primary purposes of internal investigation is to provide legal advice to
client. In re Kellogg Brown & Root, Inc., 756 F.3d 754, 758 (D.C. Cir. 2014).
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Benefits and Risks of Voluntary
Disclosure
• Benefits to early and complete disclosure can be significant.
– Generally, cooperation that meets DOJ’s standards can lead to declination of prosecution, or if
charges are brought, lesser charges and/or resolution on favorable terms, such as reduced
sanctions.

• Tension between maintaining company’s privilege and providing cooperation DOJ expects.
– Government does not require disclosure of privileged information for cooperation credit.
However:
• underlying facts, which are not privileged, are hard to separate from process that unearthed
them—privileged internal investigations conducted by company’s attorneys; and
• facts also do not exist in isolation and are frequently organized by attorneys into chronologies
and other documents that could constitute protected fact work product.
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“Selective Waiver” Doctrine
The Basics
• Whether disclosure to government waives privilege visà-vis third parties in subsequent litigation.
• Courts have analyzed “selective waiver” both in context
of attorney-client privilege and work product doctrine.
• Circuit split between courts that have rejected the
doctrine (majority), adopted it (minority), or fall
somewhere in between.
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“Selective Waiver” Doctrine
The Circuit Split
The “Selective Waiver” Doctrine in Circuit Courts

Rejecting Selective Waiver
Adopting Selective Waiver
Adopting Case-by-Case Approach

1st, 3d, 4th, 5th, 6th, 9th, 10th, 11th, D.C., and Fed. Circuits considered and rejected “selective waiver” doctrine and endorsed view that voluntary disclosure to
government waives privilege. E.g., In re Grand Jury, 16-3817 (16-4), 740 Fed. Appx. 243, 248 n.5 (4th Cir. 2018).
8th Circuit adopted “selective waiver” in Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 611 (8th Cir. 1977).
2d and 7th Circuits refused to adopt rigid rule and instead follow case-by-case approach. E.g., In re Steinhardt Partners, L.P., 9 F.3d 230, 236 (2d Cir. 1993).
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2d Circuit’s Case-by-Case Approach
Non-Waiver Confidentiality Agreements
There is considerable uncertainty as to whether non-waiver confidentiality agreement would indeed shield privileged disclosure to
government in subsequent litigation.
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Gruss v. Zwirn, No. 09 Civ. 6441,
2013 WL 3481350 (S.D.N.Y. July 10,
2013)

Alaska Elec. Pension Fund v. Bank of Am.
Corp., No. 14-CV-7126, 2017 WL 280816,
at *2 (S.D.N.Y. Jan. 20, 2017)

The parties voluntarily produced document
to the SEC under a non-waiver
confidentiality agreement. However, the
court characterized the agreement as
“illusory” because it gave the SEC
discretion to disclose the materials. The
agreement stated that the SEC had to keep
materials confidential except “to the extent
that the Staff determines that disclosure is
required by law or would be in furtherance
of the Commission’s discharge of its duties
and responsibilities.”

Confidentiality agreement was insufficient
to preserve privilege because (i) the
disclosed materials were created with the
specific intent of dissuading government
investigation, and (ii) three of the four
defendants seeking to assert the privilege
did not appear to have “entered into an
explicit agreement that the agency will
maintain the confidentiality of he disclosed
materials.”

The Court held that privilege was waived.

The Court held that privilege was waived.

In re financialright GmbH, No. 17-mc105, 2017 WL 2879696, at *7 (S.D.N.Y.
June 22, 2017)
Client’s counsel entered into non-waiver
agreement with the DOJ. The non-waiver
agreement stated that the client, through
counsel, would provide the DOJ with oral
briefings and would furnish additional
documents in connection with the oral
briefings, required the DOJ to keep the
disclosed information confidential, and, further,
that the client did not intend to waive the
protections of the attorney work product
doctrine or attorney-client privilege.
The court held that both privileges were not
waived because the DOJ’s discretion was
“sufficiently cabined.”

2d Circuit’s Case-by-Case Approach
Other Factors
Confidentiality
agreements are at
most just one factor
in considering
whether voluntary
disclosure waives
privilege.
Alaska Elec.
Pension Fund v.
Bank of Am. Corp.
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Winfield v. City of New York, No. 15-cv-05236, 2018 WL
716013, at *13 (S.D.N.Y. Feb. 1, 2018)
The district court maintained the defendant’s attorney
work product protection over documents previously
produced to a government agency because the defendant
had a confidentiality agreement with the government
agency and plaintiffs already possessed, or had access to,
much of the factual information underlying the
documents.

How to Voluntarily Self-Disclose
Best Practices for Maintaining Privilege
• Assume any disclosure of privileged material to government is effectively full disclosure to any
subsequent litigant.
• Try to make oral, high-level, and strictly factual disclosures.
• Even though the trend is to disfavor “selective waiver,” you can still increase your chances of its
application by:
– Establishing record showing purpose of conducting internal investigation is to receive legal advice.
– Negotiating robust non-waiver / confidentiality agreement with applicable government agency.
– Not assuming only written disclosures risk privilege waiver, oral summaries that are sufficiently detailed can
also waive privilege.
– Defining scope of any production to government to try to minimize risk of any subject matter waiver.

• If you do end up in ancillary litigation, be generous with producing non-privileged documents, as court
is more likely to decline party’s discovery request for materials other party previously provided to
government if factual information underpinning those materials has already been produced.
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These materials have been prepared by Baker & Hostetler LLP for informational purposes only and are not legal advice. The information is not intended to create, and receipt of it does not constitute,
a lawyer-client relationship. Readers should not act upon this information without seeking professional counsel. You should consult a lawyer for individual advice regarding your own situation.
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