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J U R I S D I C T I O N A N D P R O C E D U R E

Bandimere v. SEC: Tenth Circuit Splits With the D.C. Circuit
On SEC Administrative Law Judges

BY JIMMY FOKAS AND LAUREN BERGLIN

T he Securities and Exchange Commission’s
(‘‘SEC’’) use of administrative proceedings might
come to a screeching halt now that the Tenth Cir-

cuit has found that the appointment of its Administra-
tive Law Judges (‘‘ALJs’’) violates the Appointments
Clause of the U.S. Constitution. The SEC’s use of ad-
ministrative proceedings in lieu of actions in federal
court has significantly increased since the passage of
the Dodd-Frank Wall Street Reform and Consumer Pro-
tection Act in 2010, which expanded the SEC’s ability to
bring administrative proceedings and allowed ALJs in
those proceedings to impose civil monetary penalties
for securities law violations. [See Dodd-Frank Wall
Street Reform and Consumer Protection Act, Pub. L.
No. 111-203, § 929P, 124 Stat. 1376, 1862-65 (2010).] On
December 27, 2016 in Bandimere v. SEC, 844 F.3d 1168

(10th Cir. 2016), the Tenth Circuit determined that the
appointment of SEC ALJs violated the Appointments
Clause of the Constitution. The Tenth Circuit’s decision
has created a split with the D.C. Circuit’s contrary con-
clusion in Raymond J. Lucia Cos., Inc. v. SEC, 832 F.3d
277 (D.C. Cir. 2016), making the issue ripe for Supreme
Court review.

The Appointments Clause of the Constitution states
that the President shall appoint all officers of the United
States with the advice and consent of the Senate. [U.S.
Const. art. II, § 2, cl. 2] However, ‘‘Congress may by
Law vest appointment of such Inferior Officers, as they
think proper, in the President alone, in the Courts of
Law, or in the Heads of Departments.’’ [Id.] The Su-
preme Court has previously held ‘‘the Constitution lim-
ited congressional discretion to vest power to appoint
‘inferior officers’ to three sources: the president alone,
the Heads of Departments, and ‘the Courts of Law.’ ’’
[Freytag v. C.I.R., 501 U.S. 868, 878 (1991).] ‘‘Lesser
functionaries,’’ such as employees, do not need to meet
the requirements of Article II. [Id. at 880.]

The Tenth Circuit’s Opinion
Both the Tenth Circuit and the D.C. Circuit agreed

that the controlling precedent was the Supreme Court’s
opinion in Freytag v. C.I.R. decided in 1991. The issue
in Freytag was whether the Tax Court had authority to
appoint Special Trial Judges (‘‘STJs’’). [Id. at 877.] The
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Supreme Court held that STJs were inferior officers
who had been properly appointed by a ‘‘court of law’’
and passed muster under the Appointments Clause of
Article II. [Id. at 891-892.]

In Bandimere, the Tenth Circuit only faced the
threshold question of whether SEC ALJs were inferior
officers or employees. The SEC conceded that ALJs
were hired just like employees of the agency and were
not appointed by the President, a court of law, or the
head of a department (in this case the full Commission
or its chair), obviating the need for the Court to analyze
whether ALJs were properly appointed if they were
found to be inferior officers. [Bandimere, 844 F.3d at
1176.]

The Tenth Circuit held that SEC ALJs were inferior
officers, focusing on the three factors analyzed by the
Freytag court: (1) the position is established by law; (2)
duties, salary and means of appointment are deter-
mined by statute; and (3) significant discretion is used
to carry out important functions. [Id. at 1179.]

According to the court, the SEC ALJs met the first
two prongs. The office of the SEC ALJ was established
by the Administrative Procedures Act and the Securities
Exchange Act authorizes the SEC to delegate any func-
tion, other than rulemaking, to the ALJs. [Id.] The court
highlighted the statutes which establish duties, salary
and means of appointment and noted that ALJs receive
career appointments, removable only for good cause.
[Id. at 1179-1181.]

The court also found that SEC ALJs exercise signifi-
cant discretion, including the authority to issue initial
decisions finding respondents liable, imposing sanc-
tions, the ‘‘authority to shape the administrative re-
cord,’’ the authority to make credibility findings, and
the power to enter default judgments. The Tenth Circuit
concluded that because the characteristics of SEC ALJs
and STJs closely resembled each other, SEC ALJs were
inferior officers who were not properly appointed since
they were not hired by the Commission itself, the presi-
dent, or a court of law. [Id. at 1181.]

The Dissent
The dissent argued that there were important differ-

ences in power between STJs and SEC ALJs. Judge Mc-
Kay argued that the most important difference between
STJs and SEC ALJs was that an STJ’s decision had
binding effect. Where a final decision was not issued by
an STJ, the Tax Court was required to presume the fac-
tual findings by the STJ were correct. [Bandimere, 844
F.3d at 1195 (McKay, M., dissenting).] On the other
hand, SEC ALJ’s conclusions of law and findings of fact
are reviewed de novo by the Commission and are not
subject to any deference. [Id. at 1197.] The SEC also has
the ability to go outside the record created by the ALJ if
an ALJ’s decision has been appealed. [Id.] The dissent
characterized an SEC ALJ’s power as ‘‘purely recom-
mendatory power’’ with no binding authority. [Id.]
Judge McKay echoed Justice Breyer’s concern in
Freytag that the majority’s decision may lead to appeals
by every party that loses in front of an ALJ. [Id. at 1200.]

The D.C. Circuit’s Opinion - Lucia v. SEC
In August 2016, The D.C. Circuit was the first circuit

to consider the constitutionality of an SEC ALJ. Con-
fronted with the same issue as the Tenth Circuit in

Bandimere, the D.C. Circuit reached the opposite result
and found that the appointment of SEC ALJs does not
violate the Appointments Clause of the Constitution.
The D.C. Circuit focused on the authority an SEC ALJ
possesses in order to determine whether SEC ALJs
qualify as officers or employees. Specifically, ‘‘(1) the
significance of the matters resolved by the officials, (2)
the discretion they exercise in reaching their decisions,
and (3) the finality of those decisions.’’ [Lucia, 832 F.3d
at 284.]

Unlike the majority in the Tenth Circuit, the D.C. Cir-
cuit, similar to the dissent in Bandimere, held that the
Freytag Court considered an appointee’s authority to is-
sue final orders as critical. [Id. at 285.] The court stated
‘‘the parties principally disagree about whether Com-
mission ALJs issue final decisions of the Commission.
Our analysis begins, and ends, there.’’ [Id.] The Court
held that because the SEC reserved the right to review
the action of any ALJ, and no ALJ decision could be-
come final without an order by the Commission, that
SEC ALJs were employees, not officers. [Id. at 286.]

The Circuit Split
While this issue has been argued in other circuits,

many of those challenges were dismissed on procedural
grounds for failing to raise the constitutional issue
through the administrative process first as opposed to
raising them in the District Court. [Other circuits have
dismissed cases challenging appointment of SEC ALJs
on procedural grounds and never reached the constitu-
tional issue. See Bennett v. SEC, 844 F.3d 174 (4th Cir.
2016) (holding there was no subject matter jurisdiction
under the Administrative Procedure Act because the
Act precluded district court jurisdiction until the consti-
tutional claims were reviewed in the administrative fo-
rum and there was final agency action); Hill v. SEC, 825
F.3d 1236 (11th Cir. 2016) (same); Tilton v. SEC, 824
F.3d 276 (2d Cir. 2016) (same).] The Tenth and D.C.
Circuits are the only two circuits to decide the merits of
the constitutional issue. The SEC has filed a motion for
rehearing en banc in Bandimere. In its motion, the SEC
quoted the dissent’s concern that the decision would
‘‘throw[] much into disarray.’’ [Petition for Rehearing
or Rehearing En Banc at 1, Bandimere v. SEC, 844 F.3d
1168 (10th Cir. 2016) (No. 15-9586).] Since Bandimere
was decided, the D.C. Circuit also recently granted a pe-
tition for rehearing en banc in Lucia. [Oral arguments
are set for May 24.] The D.C. Circuit will reconsider the
panel’s decision as to whether an SEC ALJ is an inferior
officer.

As more cases reach the appellate level on proper
procedural grounds, more circuits will have to address
the constitutional issue. It is plain that the Supreme
Court will have to weigh in to resolve the split between
the circuits if the D.C. Circuit does not alter its holding.
Even if the D.C. Circuit reverses itself and agrees with
the Tenth Circuit, the far-reaching implications of such
a decision may still warrant Supreme Court review to
cure any doubt over the legality of the SEC’s adminis-
trative process. SEC ALJs have become an integral, if
not controversial part of the SEC’s enforcement pro-
cess, making findings and levying serious sanctions
with far reaching consequences for individuals and en-
tities. Should the Supreme Court resolve the split and
follow the holding of Bandimere, the SEC can easily
remedy the constitutional violation by requiring the
Commission itself to hire ALJs.
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Even with an adverse ruling against the Commission,
it is not likely to alter the SEC’s continued preference
for an administrative forum for its enforcement actions.
Although recent amendments to the SEC’s Rules of
Practice provide for greater discovery, (including a lim-
ited number of depositions) in an administrative pro-
ceeding, the administrative forum still provides the SEC
with a distinct tactical advantage when litigating en-
forcement actions. [See 17 C.F.R. pt. 201 et seq. (2016).]

The limited timeline for a hearing, coupled with the still
limited discovery afforded in these proceedings places
a great deal of pressure on respondents seeking to ac-
tively defend against the SEC’s charges. Regardless of
the outcome in Bandimere, the targets of an SEC en-
forcement action can still expect to have their case
heard by an ALJ and not before an Article III judge and
a jury.
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